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In our globd, Internet age, we can expect to face more choice of law issuesin copyright
litigation. A recent decison by the United States Court of Appeds for the Federd Circuit involving the
rights of Russan journdidsts provides a ussful framework for analyss

Imagine the following scenario: works crested in aforeign country by foreign nationalsare
reproduced and ditributed in the United States. The foreign nationas seek relief ina U.S. court. What
law applies and how should the case be handled?

This question arose recently in Itar-Tass Russan News Agency v. Russan Kurier, Inc.,
153 F.3d 82 (2d Cir. 1998). The plaintiffsincluded mgor Russan language newspapers and magazines
in Russa, a Russan wire sarvice located in Moscow and a professiona writers union located in Russa.
The defendant, RussanKurier, created aweekly Russ an language newspaper for distributioninNew Y ork
City using text and pictures cut from the plaintiffs publications and pasted on layout sheetsto produce the
defendant's newspaper. Thus, therewas no disoute asto actua copying of the plaintiffs works. Theissue
turned on whether the plaintiffs had standing, a question that involved choice of law and the subgtantive
meaning of Russian copyright law.

Choice of Law

Choice of law issues have largely been ignored in past copyright decisions, with many courts
gpparently assuming without analyss that U.S. law gpplies to determine ownership and infringement for
foreign nationals. This is understandable, since the Berne Convention provides that the nationd of a
member state is entitled to nationa trestment in each other member state, and some commentators have
concluded that the gpplicable law is the copyright law of the country where the infringement occurred.

The Courtinltar-Tass notes, however, that international copyright casespresent two ditinct issues:
ownership and infringement. Nationd treatment under the Berne Convention merely assures that the
nationd law of infringement will be gpplied uniformly to foreign and domestic authors; it provides no
guidance on the question of ownership. Indeed, the Berne Convention Implementation Act specificaly
provides that the rights eligible for protection "shal not be expanded or reduced” by virtue of the Berne
Convention. 17 U.S.C. 104(c). Therefore, the Court concludes that traditiona choice of law rules
determine ownership of rights.

Owner ship of Rights

Under U.S. choice of law principles, the gpplicable law for determining interestsin property isthe
law of the state with the most significant relationship to the property and the parties. Sincetheworkswere
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created by Russan nationasand first published in Russia, ownership should be determined by Russian law.
The Berne Convention provides nothing to the contrary. The question of ownership aso involvesthe scope
and nature of the interest owned. This, too, is determined by Russan law.

Determination of aforeign country's law is an issue of law to be decided by the reviewing court.
Accordingly, with the help of Russian legd experts, the Court finds that the Russian verson of the work
for hire doctrine excludes newspapers.  Thus, the newspaper plaintiffs were not the owners of exclusve
rightsin the articles a issue and the individua authors retained those rights. The only rights held by the
newspapers were compilation rights in the selection, arrangement and presentation of the articles in the
newspaper. In contrast, the newsagency plaintiff isnot excluded from the Russian work for hire provision
and therefore owns the exclusive rights in the articles written by its employees.

I nfringement

The gpplicable law for determining infringement is the location of the harm, the doctrine generdly
gpplied to torts. Here, the tort occurred in the United States, so U.S. law applies. It is clear that the
defendantsviolated the exclusiverights of the copyright ownersto reproduce and distribute the copyrighted
works. The key question then becomes determination of the ownership interests of the various plaintiffs.

Relief

Based on the application of the conflicts of law principles, the court reaches an outcome different
from that which would have been obtained under U.S. law. Based on the U.S. work for hire doctrine,
both the newspaper and the news agency would have owned the rights in the articles created by their
employees. However, because of the specific excluson in the Russan work for hire dtatute, the
newspapers did not own the exclusive rightsin the articles created by its employees. For thisreason, the
Court affirmsthe lower court'sjudgment in favor of the news agency, reversesthe judgment in favor of the
newspapers and remands for judgment on the right of the unionto collect on behdf of itsmember authors
and on the right of the newspapers to recover for infringement of their limited compilation rights.

Lessonsfor Litigators

I nternationa copyright problemswill becomeincreasingly common for U.S. attorneysastheworld
becomes a single globa marketplace connected by the Internet. We aslitigators areincreasingly likely to
face infringements that cross borders and require an andysis like that employed in the [tar-Tass case.
Fantiffs should be sure to include the owners of the rights under the gpplicable nationd law. Much of the
difficulties in the Itar-Tass case could have been avoided if the individud authors had been included as
plaintiffs or if the newspapers had obtained an assgnment of rights. Do not assume that the publisher of
the work automatically has ownership and standing to sue. Under U.S. law, only the legd or beneficid
owner of an exclusveright in the work has standing to sue.  Defendants should adso consder the effect
of foreign law on the rights a issue as part of their defense Strategy.
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