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On September 22, 2015, the House Judiciary Committee held a roundtable with music industry officials
at Belmont University in Nashville, Tennessee. On the agenda for this first stop of a listening tour orga-
nized by legislators to address potential copyright law revisions was a discussion of copyright issues
affecting this industry." The Nashville roundtable made international headlines when Kevin Kadish, the
cowriter of Meghan Trainor’s 2014 hit single “All About That Bass,” said that he had earned only $5,679
from 178 million digital streams of the song. Kadish’s alleged paltry royalties from digital streams of
one of 2014’s most popular songs brought into sharp relief a primary challenge for the evolving music
industry: How can music composers and performers be sufficiently compensated when their works are
played in new music platforms, while at the same creating a licensing framework that is not cost-pro-
hibitive for digital music providers to offer services that consumers clearly want?

This will not be an easy task, as myriad legal issues exist that create what can appear to be a wide chasm
between compensating artists and nurturing new technology. This article focuses on just a slice (albeit a
large slice) of these legal issues—the licensing framework for rapidly expanding on-demand music ser-
vices, such as Spotify, Apple Music, and TIDAL, and how the providers of these services, the owners of
musical compositions and sound recordings, and lawmakers are navigating this new music terrain.

Shifting Tides in Music Consumption

Digital technology undoubtedly has upended and indelibly changed music industry business models. In
2000, revenues from U.S. music sales and licensing were reported as being approximately $14.6 billion;
by 20009, this total decreased by about 57 percent to approximately $6.3 billion.3 This sharp decline cor-
responded with the introduction and expansion of legal and illegal digital music platforms and services.
But today, while revenues in the music industry certainly have not risen to the levels they were at in
2000, revenues from digital music services are increasing and have become a potential bright spot for
recorded music. In 2009, global revenues for sales of digital music were estimated at $4.4 billion.* By
2014, global digital revenues had increased almost 57 percent, to approximately $6.9 billion.>
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Two primary types of online music streaming services exist: noninteractive and interactive. A noninter-
active service, such as Pandora or an Internet radio station, does not allow a user to choose the exact
song he or she wants to hear. On the other hand, an interactive, on-demand service allows a user to
choose a particular song or album in the service’s catalog to listen to. On-demand services like Spotify
have played a significant role in the recent growth of digital streaming services. For example, in 2011,
paid subscriptions in the United States for these services were estimated at approximately 1.8 million.®
By 2014, paid subscriptions in the United States for on-demand services more than quadrupled, reach-
ing approximately 7.7 million, with paid subscription revenues growing to approximately $799 million.”
Significantly, revenues from all streaming services (which would also include noninteractive services
like Pandora) accounted for 27 percent of total U.S. music industry revenues in 2014.8

All signs point to revenue numbers for on-demand music services only continuing to grow. Apple Music
launched in June 2015, and in three months managed to sign up about 15 million users.® Apple’s
involvement in this field, however, will certainly increase the percentage that streaming services
account for in total U.S. music revenue. Further, Spotify has announced goals to reach 100 million sub-
scribers globally by the end of 2015—albeit, the majority of these subscribers are for the free, ad-sup-
ported version of the service.'®

These numbers represent just a small sample of the data proving massive changes in the music industry.
Overall, they reflect an irreversible shift in music distribution, with consumers willing to spend about
$9.99 a month to have unlimited access to huge catalogs of recorded music, instead of $12.99 or more
for just one album. As sales of tangible products decrease, users and revenues of digital streaming ser-
vices increase. Simply put, on-demand services appear to represent the future of the recorded music
industry, but the services currently operate in a copyright system designed before the concept of any
music, on any device, accessible anywhere you choose had been contemplated or conceived.

Current Licensing Framework

Current U.S. copyright law was not written to address the myriad licensing issues involved with on-
demand digital music services. Much of the tension and difficulty exists with these services due to the
complex licensing system for compositions and sound recordings in the digital realm, and the disparate
treatment these works receive under the law. As with most discussions involving music copyright law,
here it is likewise crucial to remember that two distinct copyrights exist in every recorded piece of
music—one for the actual sound recording, and another for the underlying composition.'* The methods
by which digital streaming services obtain rights to perform and make copies of the sound recordings
and compositions require different negotiations and licensing processes.

First, owners of sound recordings fixed on or after February 15, 1972,'* enjoy federal rights in digital
streams of their recordings that do not exist when these sound recordings are broadcast through terres-
trial radio, as the Copyright Act provides the owner of a sound recording the exclusive right to perform
the work through a digital audio transmission.*® Further, no compulsory license or set licensing rates
exist to obtain the right to perform or make copies of sound recordings through an on-demand digital
service. As such, on-demand digital music services must negotiate directly with the owners of sound
recordings—such as record labels or individual artists—to obtain the right to offer their recordings on
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the service. (On the other hand, statutory licenses exist to perform and make ephemeral copies of sound
recordings through noninteractive services such as Pandora,'# the royalties from which are collected
and administered by SoundExchange.'®) Because these licenses are negotiated privately and are confi-
dential, the standard rates for these licenses are not generally known to the public.

If artists who own their sound recordings do not want to make their recordings available through Spo-
tify or another on-demand service, they can simply opt not to sign a license with the service. In doing so,
however, they risk less exposure for their music. For on-demand music service providers, the lack of a
statutory compulsory license creates significant challenges to acquire the rights to perform and make
the necessary copies of sound recordings.

An entirely different situation exists for compositions. A digital streaming service must secure both a
public performance license and a mechanical license to stream a composition. Public performance
licenses are blanket licenses that a digital streaming service obtains from performing rights organiza-
tions (PROs) like ASCAP, BMI, and SESAC. If a musical work is listed in the database for one of these
PROs, so long as the on-demand service has obtained a blanket license from one of these PROs, it has
the right to perform the work publicly. Obtaining these licenses tend to be fairly straightforward trans-
actions, and the rates that ASCAP and BMI charge for these licenses are dictated through consent
decrees with the U.S. government.

Mechanical licenses, on the other hand, are statutory licenses obtained from separate organiza-
tions—such as the Harry Fox Agency—that administer the compulsory licenses set forth in 17 U.S.C.

§ 115. Under the statutory mechanical license framework in the Copyright Act, once a composition has
been distributed in the United States, another party may distribute and make a copy of this composi-
tion, so long as it follows the procedures to obtain a compulsory mechanical license.'® An on-demand
music service must obtain a mechanical license for a composition because streaming services make
copies of the compositions on their servers in order to provide the works to listeners.

Pursuant to chapter 8 of the Copyright Act, the Copyright Royalty Board (CRB) sets the rates for these
statutory licenses. In 2009, the CRB set the first rates for compulsory mechanical licenses for digital
music services.'” As discussed later, composition owners appear to believe that the rates the CRB has
set for mechanical licenses for on-demand services are too low, and efforts are underway that would
allow owners of compositions to present evidence to the CRB that would help bolster arguments that
these rates should increase.

One potentially burdensome component of acquiring a mechanical license is that the licensee must
inform all owners of the composition that it intends to acquire this license. Oftentimes, all owners of a
composition have their works registered with the Harry Fox Agency, which streamlines and simplifies
the process of obtaining a mechanical license. For some musical works, however, the identity of the
composers may not be readily attainable, or it may be difficult to locate the owners of the musical work.
Contrary to the situation in which an on-demand service may obtain a blanket public performance
license from a PRO for all works in a PRO’s catalog and be assured that it has rights to perform the com-
position, an on-demand music service provider cannot be assured that it has properly obtained a
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mechanical license if it is unsure whether all composition owners have received notice of the license.
This creates an inherent risk in including such a composition in an on-demand service, as the service
provider has technically violated the exclusive rights of the owners by not following the statutory for-
malities of obtaining the mechanical license.

Copyright law as it currently exists has allowed on-demand services to develop and grow. But sentiment
is increasing from all parties with interests in these services that the law needs to be amended to
address both the technological and marketplace realities of these services.

Artists Revolt against Current System

In June 2015, Spotify received a valuation of more than $8 billion after it engaged in another round of
funding.18 Clearly, investors believe that on-demand digital streaming offers significant revenue poten-
tial. Some artists, on the other hand, have taken a more skeptical approach to these services. Most
famously, Taylor Swift pulled her recordings from Spotify in November 2014.'? (Interestingly, though,
she cannot control uses of her compositions on Spotify, as shown by the fact that Ryan Adams’s cover
version of Swift’s album 1989 is available on Spotify.) Prior to pulling her music from the service, in a
story published in the Wall Street Journal, Swift wrote, “Piracy, file sharing and streaming have shrunk
the numbers of paid album sales drastically, and every artist has handled this blow differently.”>°

Of course, being one of the most popular recording artists in the world allows Swift to have the auton-
omy to take such an action, and to receive publicity for it. But criticism of Spotify or other digital
streaming services is not confined to her. For example, Thom Yorke, lead singer of the band Radiohead,
once called Spotify “the last desperate fart of a dying corpse.”* Significantly, it is close to impossible to
find any commentary that musicians are overpaid by these services. Rather, the common refrain is that
artists are grossly underpaid when their compositions and sound recordings are streamed through on-
demand services.

One recent report that took a pro-artist stance came from the Rethink Music Initiative, which was a pro-
ject from the Berklee College of Music Institute for Creative Entrepreneurship.®* Released on July 14,
2015, the report was the result of a year-long study to gain a deeper understanding on the contours of
the digital music marketplace, locate inefficiencies, and make recommendations to cure these inefficien-
cies and level the playing field for all parties in the industry.

The Rethink Music report provided several recommendations, including the creation of a Creator’s Bill
of Rights, a “fair music” certification of transparency for digital services, and creating a decentralized
database for rights holders of compositions and sound recordings.?3 The proposed Creator’s Bill of
Rights essentially calls for music not to be undervalued in the digital realm, and for artists to have a
greater voice in how their works are used. Key provisions of these standards would include:

« Every creator deserves to be fairly compensated for the use of his/her works.

« Every creator deserves to know exactly where and when his/her work is used or performed.

» Every creator deserves up-to-date reporting on the uses of his/her works (no more than 30 days in
arrears for digital uses, 90 days for other uses).
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« Every creator deserves to be recognized for the creation of his/her works via identification on digi-
tal performances or uses.

« Every creator deserves to know the entire payment stream for his/her royalties (e.g., which parties
are taking a cut and how much).

« Every creator deserves the right to set the price for his/her works based on fair-market value.>*

Implementing some of these proposals would involve changes to U.S. copyright law, while others would
simply be standards that would be adopted by the industry. Interestingly, the Copyright Office has set
forth proposals that closely resemble some of Rethink Music’s recommendations.

The Copyright Office Offers Positions on On-Demand Streaming

In February 2015, the Copyright Office issued a report titled Copyright and the Music Marketplace.>>
The report emphasized that compositions and sound recordings should be regulated in a more consis-
tent and equal manner in the digital realm, and emphasized that owners of compositions should be
allowed to opt-out or withdraw rights to use their compositions in interactive streaming services.2°
Such a development would surely be applauded by composers who want recourse if they feel that they
are not being properly compensated for their works.

The Copyright Office also recognized the inefficiencies that exist in the current licensing system for
interactive digital music services to obtain rights to use musical compositions in their services, and
made several specific recommendations to help streamline the licensing process. First, the report sug-
gested that a bundled mechanical and performance rights license should be created, so that both licen-
sors and licensees would not have to engage in the redundant process of licensing these rights.>”
Second, the report recommended amending § 115 of the Copyright Act to establish a blanket mechanical
license for digital uses, which would allow a licensee to obtain a repertoire-wide mechanical license
from a management rights organization such as the Harry Fox Agency.28 The report, however, recom-
mended adding an opt-out provision should publishers or other composition owners not want their
works to be included in such a license for an on-demand service. Further, the report also recommended
an opt-out provision for PROs for public performance licenses for interactive streaming services.??

Overall, the Copyright Office report struck a balance between protecting content creators’ rights and
establishing an environment in which on-demand services could operate efficiently.

Spotify’s Proposals

Submitted in response to the Copyright Office’s notice of inquiry for what became the Copyright and
the Music Marketplace report, Spotify submitted comments that detailed its proposed revisions to
copyright law.3° Spotify acknowledged that any revisions should ensure that “[aJuthors and performers
receive fair compensation for their creative works.”3! It also made some interesting proposals that
would help mitigate risks and bring efficiencies to the mechanical licensing process. As detailed above,
on-demand streaming services must obtain a mechanical license prior to streaming any composition
and must comply with the formalities for this statutory compulsory license, including notifying rights
holders that it intends to acquire this license. Spotify made two proposals regarding mechanical
licenses. First, it proposed allowing it to provide a notice of intent to use a composition within a reason-
able time after distribution on the service, rather than prior to use.3*
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Second, Spotify also proposed creating a blanket license for § 115 licenses for musical works similar to
the mechanism that exists for § 114 licenses for digital transmissions of sound recordings on noninterac-
tive services.33 Spotify identified the seemingly illogical disparate treatment of sound recordings and
compositions in the digital music realm, and made a strong argument that treatment should be equal:

If Congress has already determined that certain uses of musical works are covered by a statutory
license, then it would seem unnecessary to provide each and every copyright owner with notice of
use in advance of such use so long as the copyright owner is being paid for a use. For example, Sec-
tion 114 does not require a noninteractive streaming service to notify each sound recording copy-
right owner of a use of a sound recording. Rather, a single Notice of Use of Sound Recordings
Under Statutory License is filed with the United States Copyright Office. Spotify sees no reason why
notice to copyright owners under Section 115 should be different than notice to copyright owners
under Section 114.34

Spotify recommended that a single organization, similar to SoundExchange, be created to collect these
new blanket royalties.3® Spotify did argue, however, that the rate-setting procedures for mechanical
licenses before the CRB were “probably appropriate” and should not be modified signiﬁcantly.?’6 If cur-
rent legislation before Congress passes, however, these rate-setting procedures will likely change signifi-
cantly.

Legislation Proposed

On March 4, 2015, a bipartisan group of legislators introduced the Songwriter Equity Act of 2015.37 The
bill has two primary components. First, the bill would allow the CRB or any other administrative or
judicial body to consider the license rates set for digital public performances of sound recordings under
17 U.S.C. § 106(6) when determining the appropriate § 114 compulsory license rates for composition.
This change would impact the license rates for noninteractive music services.

The second proposed revision would impact on-demand services. Currently, in rate-setting proceedings
for § 115 mechanical licenses, the CRB cannot consider as evidence in setting rates other licensing deals.
Essentially, the CRB cannot determine how the current marketplace would guide the rates for these
compulsory mechanical licenses. The Songwriter Equity Act changes this, by amending 17 U.S.C.

§ 115(c)(3)(D) to include the following;:

The Copyright Royalty Judges shall establish rates and terms that most clearly represent the rates
and terms that would have been negotiated in the marketplace between a willing buyer and a will-
ing seller. In establishing such rates and terms, the Copyright Royalty Judges shall base their deci-
sion on marketplace, economic, and use information presented by the participants. In establishing
such rates and terms, the Copyright Royalty Judges may consider the rates and terms for compara-
ble uses and comparable circumstances under voluntary license agreements.38

Published in Landslide Magazine, Volume 8, Number 3, ©2016 by the American Bar Association. Reproduced with
permission. All rights reserved. This information or any portion thereof may not be copied or disseminated in any form or
by any means or stored in an electronic database or retrieval system without the express written consent of the American
Bar Association.



ABA Section of Intellectual Property Law Landslide Magazine January/February 2016

Simply put, the legislation would likely lead to an increase in mechanical royalty rates for using works in
on-demand services. While this change may not eliminate stories such as Kadish’s small checks for
being the cowriter of an international hit song, it could at least help provide compensation for songwrit-
ers more commensurate with how their works are used. Certainly, the change could result in costs for
music through on-demand streaming services rising.

Conclusion: Legal Reforms Aim to Find Appropriate Value for Music in New Digital
Realm

As shown above, all parties seem to be in agreement that musicians need to get sufficiently paid for their
works when streamed on platforms such as Spotify and Apple Music. Further, all parties agree that the
current licensing system needs to be updated. But what these updates will be remains to be seen. While
some radical changes have been proposed, actual change will likely be slow and incremental.

Proposals such as those in the Songwriter Equity Act to amend the Copyright Act to allow parties to pre-
sent more evidence to the CRB in mechanical license rate determination proceedings may prove easier
to implement than a new blanket license for mechanical licenses. Yet as the marketplace continues to
push for on-demand music and artists see the potential to reach their fans and make money through
these services, music distribution will continue to move away from physical products and become pre-
dominantly digital. While this occurs, the laws will likely change to allow these services to proliferate,
while at the same time giving artists the financial incentive to make and distribute their music.
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