The

E
g
m
=
wn
§
(9]
d
0
m
g
s
v
o}
~
=
o
c
=
=1
i

COPYRIGHT IN IT, a8
OR INFRINGE? ;

Biosimilars and the 5~
Biologics Price Competition
and Innovation Act

610C SNIIdS

Drafting the
Misunderstood
Merger Clause

WO02°10SIApEaI1IRIdSIXS| MMM



Practice News

4 UPDATES AND LEGAL DEVELOPMENTS

Employee Benefits & Executive Compensation, Civil Litigation,
Corporate and M&A, Intellectual Property & Technology

Current Awareness

8 OHIO LAW PROVIDES LEGAL
SAFE HARBOR FOR COMPLIANT

CYBERSECURITY PROGRAMS
Data Security & Privacy

Practice Trends

13 Al CAN CREATE ART, BUT CAN IT OWN

COPYRIGHT IN IT, OR INFRINGE?
Intellectual Property & Technology

18 BIOSIMILARS AND THE BIOLOGICS PRICE
COMPETITION AND INNOVATION ACT
Intellectual Property & Technology

25 MARKETING ALTERNATIVE INVESTMENT

FUNDS IF A “HARD BREXIT” OCCURS
Private Equity

Practice Projections

29 DATA ANALYTICS IN THE INSURANCE
INDUSTRY

Insurance

34 MANAGING DATA ANALYTICS CHECKLIST

Insurance

CO ﬂt@ ﬂtS sPRING 2019 I

Practice Tips

36 DRAFTING THE MISUNDERSTOOD
BUT CRITICALLY IMPORTANT
MERGER CLAUSE

Commercial Transactions

Practice Notes

43 RESTRICTIVE COVENANT AND TRADE
SECRET MISAPPROPRIATION CLAIMS
Labor & Employment

51 EXTRATERRITORIAL REACH OF

U.S. ANTITRUST LAWS
Antitrust

56 RESTRICTIONS ON BANK AFFILIATE
TRANSACTIONS

Financial Services Regulation

Market Trends

66 EMPLOYEE STOCK OWNERSHIP PLANS

Capital Markets & Corporate Governance

Litigation

75 SEVEN SUMMARY JUDGMENT
SURVIVAL SKILLS
Civil Litigation



SieronLX
Highlight


The

LEXIS PRACTICE ADVISOR
Journal

SPRING 2019 (Volume 4, Issue 1)

EDITOR-IN-CHIEF
Eric Bourget

VP, LEXIS PRACTICE ADVISOR,
ANALYTICAL, LAW360
AND LEGAL NEWS

VP, PRODUCT MANAGEMENT
MANAGING EDITOR
DESIGNER

MARKETING

Rachel Travers

Aileen Stirling

Lori Sieron
Jennifer Shadbolt
Kelsey Cable
Ashley Huddleston

Darcy Tyrell
Karen Victoriano

CONTRIBUTING EDITORS

Banking Law
Capital Markets
Commercial Transactions

Corporate Counsel

Data Privacy & Security

Employee Benefits
& Executive Compensation

Finance, Financial
Restructuring & Bankruptcy

Intellectual Property & Technology
Labor & Employment

Mergers & Acquisitions

Energy, Oil & Gas

Real Estate

ASSOCIATE EDITORS

PRINTED BY

Matthew Burke
Burcin Eren
Anna Haliotis
Carrie Wright
Chad Perlov
Bradley Benedict

Robyn Schneider

Jessica McKinney
Elias Kahn

Sharon Tishco
Cameron Kinvig
Lesley Vars
Maureen McGuire
Mia Smith

Shannon Weiner
Ted Zwayer

Cenveo Publisher Services
3575 Hempland Road
Lancaster, PA 17601

@® LexisNexis*

The Lexis Practice Advisor Journal (Pub No. 02380; ISBN: 978-1-63284-895-6) is a complimentary publication published quarterly for Lexis Practice Advisor® subscribers by LexisNexis, 230 Park Avenue,

7th Floor, New York, NY 10169. Email: lexispracticeadvisorjournal@lexisnexis.com | Website: www.lexisnexis.com/lexispracticeadvisorjournal

EDITORIAL ADVISORY BOARD

Distinguished Editorial Advisory Board Members for The Lexis
Practice Advisor Journal are seasoned practitioners with extensive
background in the legal practice areas included in Lexis Practice
Advisor®. Many are attorney authors who regularly provide their
expertise to Lexis Practice Advisor online and have agreed to offer
insight and guidance for The Lexis Practice Advisor Journal. Their
collective knowledge comes together to keep you informed of
current legal developments and ahead of the game when facing
emerging issues impacting your practice.

Andrew Bettwy, Partner
Proskauer Rose LLP
Finance, Corporate

Julie M. Capell, Partner
Davis Wright Tremaine LLP
Labor & Employment

Candice Choh, Partner
Gibson Dunn & Crutcher LLP
Corporate Transactions,
Mergers & Acquisitions

S. H. Spencer Compton, VP,
Special Counsel

First American Title Insurance Co.
Real Estate

Linda L. Curtis, Partner
Gibson, Dunn & Crutcher LLP
Global Finance

Tyler B. Dempsey, Partner
Troutman Sanders LLP
Mergers & Acquisitions,

Joint Ventures

James G. Gatto, Partner
Sheppard, Mullin, Richter &
Hampton LLP

Intellectual Property, Technology

Ira Herman, Partner
Blank Rome LLP
Insolvency and Commercial Litigation

Ethan Horwitz, Partner
Carlton Fields Jorden Burt
Intellectual Property

Glen Lim, Partner
Katten Muchin Rosenman LLP
Commercial Finance

Joseph M. Marger, Partner
Reed Smith LLP
Real Estate

Alexandra Margolis, Partner
Nixon Peabody LLP
Banking & Finance

Matthew Merkle, Partner
Kirkland & Ellis International LLP
Capital Markets

Timothy Murray, Partner
Murray, Hogue & Lannis
Business Transactions

Michael R. Overly, Partner
Foley & Lardner
Intellectual Property, Technology

Leah S. Robinson, Partner
Mayer Brown LLP
State and Local Tax

Meredith French Reedy, Partner
Moore & Van Allen PLLC
Financial Services

Scott L. Semer, Partner
Torys LLP
Tax, Mergers and Acquisitions

Lawrence Weinstein,
Corporate Counsel
The Children’s Place Inc.

Kristin C. Wigness, First V.P.
& Associate General Counsel
Israel Discount Bank of New York
Lending, Debt Restructuring, Insolvency

Patrick J. Yingling, Partner
King & Spalding
Global Finance

This publication may not be copied, photocopied, reproduced, translated, or reduced to any electronic medium or machine readable form, in whole or in part, without prior written consent of LexisNexis.
Reproduction in any form by anyone of the material contained herein without the permission of LexisNexis is prohibited. Permission requests should be sent to: permissions@lexisnexis.com.

All information provided in this document is general in nature and is provided for educational purposes only. It may not reflect all recent legal developments and may not apply to the specific facts and
circumstances of individual cases. It should not be construed as legal advice. For legal advice applicable to the facts of your particular situation, you should obtain the services of a qualified attorney licensed

to practice in your state.

The publisher, its editors and contributors accept no responsibility or liability for any claims, losses or damages that might result from use of information contained in this publication. The views expressed

in this publication by any contributor are not necessarily those of the publisher.

Send address changes to: The Lexis Practice Advisor Journal, 230 Park Avenue, 7th Floor, New York, NY 10169. Periodical Postage Paid at New York, New York, and additional mailing offices.

LexisNexis, the Knowledge Burst logo and Lexis Practice Advisor are registered trademarks and Lexis Practice Advisor Journal is a trademark of Reed Elsevier Properties Inc., used under license. Other

products and services may be trademarks or registered trademarks of their respective companies.

Copyright 2019 LexisNexis. All rights reserved. No copyright is claimed as to any part of the original work prepared by a government officer or employee as part of that person’s official duties.

Cover photo courtesy Danko Mykola / Shutterstock.com. Additional images used under license from Shutterstock.com and istockphoto.com.

2 www.lexispracticeadvisor.com



Property & Technology

~ Sarah Ligon
PATTISHALL, MCAULIFFE, NEWBURY, HILLIARD & GERALDSON LLP

Al Can Create Arty.
but Can It Own
Copyright in It,
or Infringe?,



A 17-year-old bet his high school programming club that artificial intelligence (Al) could
outperform human beings. To prove it, Robbie Barrat developed a program that could write
its own rap lyrics using 6,000 Kayne West lyrics.! He is not the only one creating art using
Al. Major news organizations like The Washington Post are integrating Al into their business
models.? In addition, a painting created by Obvious using Al was recently auctioned off by

Christie’s for almost a half of a million dollars.3

THE RISE IN AI-ART HAS RAISED FUNDAMENTAL
questions in copyright law that authors and companies are
struggling to address, including questions of copyrightability,
ownership, and infringement.

How Does Al Create Art?

To answer these questions, it is important to understand how Al
creates art. As explained by self-taught programmer turned Al-artist,
Barrat Al-artists use two neural networks that consist of algorithms
called a generator and a discriminator to create Al-art.*

For example, Barrat would feed the generator paintings and the
generator would create rules based on those paintings in order to
produce its own version of them.> The discriminator would then
look at both the real paintings and the Al-versions to determine
which painting is “real.” Like a game, the generator tries to trick
the discriminator into believing that its new paintings are “real.””
The fascinating part of this process is that the resulting Al-

work can sometimes be beautiful and quite different from the
underlying artwork on which it is based.

Can Al-Art be Copyrighted and Who (or What) is the
Author?

Al-artists like Barrat input data into these neural networks, but it is
the computer program that actually creates the art and, in theory,
could be the author of the work. Copyright ownership “vests initially
in the author or authors of the work."® Although Section 101 of the
Copyright Act fails to define an author, recent case law suggests that
the author cannot be a computer.

In the widely publicized “Monkey Selfie” case, Naruto v. Slater, a
crested macaque named Naruto picked up a photographer’s camera
and clicked photographs of himself.? The photographer, David Slater,
and Wildlife Personalities, Ltd. published the “Monkey Selfies” in a
book and claimed copyright ownership in the photographs.® People
for the Ethical Treatment of Animals (PETA) and Dr. Antje Engelhardt

sued as next friends on behalf of Naruto, claiming Naruto was the
author of the photographs and that Slater and Wildlife Personalities
infringed Naruto’s copyright.**

Naruto’s claim was dismissed, and the U.S. Court of Appeals for

the Ninth Circuit affirmed, holding that Naruto lacked standing

to sue under the Copyright Act because animals cannot sue for
infringement.2 The court reasoned that “[t]he Copyright Act does
not expressly authorize animals to file copyright infringement suits
under the statute”, and other sections of the Copyright Act, which
refer to “children” and “widow,” for example, imply that the author
must be a human being.*® Although corporations can own copyrights
and sue under the Copyright Act, the court noted that corporations
are considered “persons” under U.S. Supreme Court precedent and,

unlike animals, these entities “are formed and owned by humans."#

The U.S. Copyright Office likewise will not grant a registration
unless the author is a human being.® It relies on old Supreme
Court precedent that “copyright law only protects ‘the fruits of
intellectual labor’ that ‘are founded in the creative powers of the
mind.”*¢ The Copyright Office’s position is that this does not include
“works produced by a machine or mere mechanical process that
operates randomly or automatically without any creative input or

intervention from a human-author.”"”

Thus, it appears Barrat’s rapping robot cannot be an author that
owns a copyright, but this does not foreclose Al-artists like Barrat
from claiming some element of authorship in the resulting work. A
computer program cannot create the work without the artist’s initial
input, and Al-artists arguably exercise some degree of originality

in the selection of the underlying works that form a basis for the
Al-created work. Some other countries already protect such works.
For example, the U.K. grants copyright protection to the person that
makes arrangements for the computer to create the work.'® Given
that the purpose of the Copyright Act is to provide an incentive

1. Dave Gershgorn, “A West Virginia teen taught himself how to build a rapping Al using Kanye West lyrics,” Quartz (March 17, 2017), https:/qz.com/920091/a-west-virginia-teen-taught-himself-how-to-
build-a-rapping-ai-using-kanye-west-lyrics/. 2. Corinna Underwood, “Automated Journalism - Al Applications at New York Times, Reuters, and Other Media Giants,” Emerj (last updated November 29, 2018),
https:/emerj.com/ai-sector-overviews/automated-journalism-applications/. 3. Jimmy Im, “This portrait made by A.l. just sold for $432,000 — that’s 40 times the original estimate,” CNBC Make It (October
25, 2018), https:/www.cnbc.com/2018/10/25/portrait-made-by-artificial-intelligence-sold-for-432k-at-christies.html. 4. Joe Dworetzky, “Q&A: Robbie Barrat on training neural networks to create art,”
The Stanford Daily (June 12, 2018), https:/www.stanforddaily.com/2018/06/12/qga-robbie-barrat-on-training-neural-networks-to-create-art/. 5. Id. 6. Id. 7. Id. 8. 17 U.S.C.S. § 201. 9. Naruto v. Slater, 888
F.3d 418, 420 (9th Cir. 2018). 10. Id. 11. Id. 12. [d. at 426. 13. Id. 14. Id. at n. 9. 15. COMPENDIUM OF U.S. COPYRIGHT OFFICE PRACTICES IlI, § 306 (2017). 16. Id. (quoting Trade-Mark Cases, 100
U.S. 82, 94 (1879)). 17. Id. at § 313.2. 18. Andres Guadamuz, “Artificial Intelligence and copyright,” WIPO Magazine (October 2017), http:/www.wipo.int/wipo_magazine/en/2017/05/article_0003.html.
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for artists to create art, it may not be long before the United States

follows suit.

What is the Line Between Fair Use and Infringement
for Al-Created Works?

Apart from whether Al-artists like Barrat can claim copyright
ownership in the resulting work, can the likes of Kayne West stop
him from selling or displaying his work? New artists often build upon
existing art, but the line between inspiration and appropriation is not
always clear. In the Al-world where a computer program is literally
fed copies of existing art to try to recreate it, the line would seem
non-existent. Prior appropriation art cases, however, suggest that
some uses may be protected by fair use if the result is sufficiently
transformative from the underlying work.

In Graham v. Prince, a photographer sued the well-known
appropriation artist Richard Prince for infringement when Prince

took a screenshot of a third-party’s Instagram post of Graham'’s
photograph that Prince commented on and later displayed the post,
along with Prince’s comment, in an art exhibit featuring a collection
of screenshots of social media posts with nonsensical comments by
Prince.?” Prince moved to dismiss on the basis of fair use, claiming
that his work was transformative because a “reasonable viewer”
would interpret his art as conveying a number of messages that are
distinct from the underlying art.°

The district court disagreed, holding that Prince’s reproduction of
the photograph in its entirety with “de minimis cropping” and “a
cryptic comment” is not transformative as a matter of law.?* Unlike
Prince’s prior appropriation art that the U.S. Court of Appeals for
the Second Circuit previously held was insulated from infringement
under the fair use defense, “Prince has not materially altered the
‘composition, presentation, scale, color palette, and media’ originally
used by” Graham.??

19. Graham v. Prince, 265 F. Supp. 3d 366, 370-73 (S.D.N.Y. 2017). 20. Id. at 380. 21. Id. at 380-82. 22. Id. at 381 (quoting Cariou v. Prince, 714 F.3d 694, 706 (2d. Cir. 2013)).
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So, if an Al-artist sells or displays Al-art that is substantially similar
to the underlying work, it is unlikely the Al-artist will be able to

rely on fair use. If, however, Barrat’s rapping robot, for example,
produced lyrics that are quite different in composition and
presentation from the original Kanye West lyrics, then Barrat could
plausibly assert fair use, bearing in mind that the defense is typically
more difficult to successfully assert earlier on in a dispute.® Thus,
risk averse Al-artists who wish to avoid the murky waters of fair use
or high costs of discovery can rely solely on public domain works,
obtain a license, or commission the underlying works.

The key takeaway from these cases is that Al-artists should not
only document the creative process when selecting and inputting
the underlying art, Al-artists should also consider evaluating

the resulting Al-work to determine whether it is sufficiently
transformative before releasing it to the public to mitigate any
potential claims of infringement.

Sarah Ligon focuses her practice at Pattishall, McAuliffe, Newbury,
Hilliard & Geraldson LLP on trademark prosecution and litigation in
addition to copyright, right of publicity, and marketing and advertising
law. She began her career at a Chicago-based intellectual property
firm where she also worked as a summer associate. While in law
school, she worked as a law clerk at the Tribune Company, where

she handled a variety of intellectual property law matters, as well as
worked on issues involving marketing and advertising, media, internet,
sweepstakes, and privacy law. Prior to that, she worked in the branded
entertainment industry as a group marketing manager, where she
managed numerous entertainment marketing and promotional
campaigns on behalf of national and international brands.

p RESEARCH PATH: Intellectual Property & Technology >
Copyright > Copyright Counseling & Transactions > Articles

23.1d. at 377 (“Due to the fact-sensitive nature of the inquiry, courts generally do not address the fair use defense until the summary judgment phase.”).
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