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I.

INTRODUCTION

Social media platforms allow individuals to publish and present their identities to
larger audiences than ever before. As users continue to reveal more of their identities in
these online forums, and as commercial entities begin using these forums as promotional
vehicles, the potential arises for new claims implicating the right of publicity. Although
most publicity laws were written prior to the expansive growth of social media, the basic
framework across these laws—meant to protect an individual’s exclusive right to the
commercial value of his or her identity without infringing on another individual’s
constitutional rights—can continue to serve this function even within the ambit of social
media. The rise of social media does not require a revision of publicity laws on the state
level; however, it does mean that different aspects of right of publicity claims will gain
more prominence. In addition, although web-based social media sites are unbounded and
operate across state lines, gaps exist with regard to certain states' publicity laws and there
can be stark differences in the ways various states address publicity issues. Therefore,
conflict of laws questions will become more important—where not previously defined by
contract—in addressing the now frequent intersection of social media and publicity
rights.
II.

THE RIGHT OF PUBLICITY

The right of publicity is an intellectual property right and branch of unfair
competition law that protects against the unauthorized use of an individual's identity. The
right is not governed by federal statute, but is recognized in just over half the states
through both state statute and/or common law. The right of publicity's origins can be
traced to the right of privacy,1 a personal right2 that Samuel D. Warren and the future
U.S. Supreme Court Justice Louis D. Brandeis described as "the right to be let alone."3
In comparison to the right of privacy, the right of publicity is a property right and
might be described as "the right to control and profit from how you are known." The term
"right of publicity" was first coined by the Second Circuit in the seminal case Haelan
Laboratories, Inc. v. Topps Chewing Gum, Inc. when it distinguished between
professional baseball players’ privacy rights from their commercial rights to grant a
company the exclusive right to use their photographs on baseball cards.4 In this respect,
the right of publicity emphasizes not only protection against the unauthorized use of an
individual's identity, but also, grants an individual the exclusive right to control and profit
from commercial use of his or her identity. As a property right, the right can be
transferred or licensed, and in many states, can even survive the individual’s death.5
Since the Second Circuit first named the right, noting its distinct commercial
nature, the right of publicity has been widely adopted and codified.6 The elements
necessary to establish a right of publicity claim vary by state. Under most state laws the
plaintiff must prove that: (1) the challenged use actually identifies the individual (who
must be an actual living or dead person and not an entity); (2) the challenged use is
commercial in nature and harms the individual's right of publicity interests; and (3) the
individual has standing to bring suit over the right of publicity either as the wronged
individual, or as an exclusive licensee, heir, etc.7 Although most states require these basic

1

elements in order to bring a right of publicity claim, there are inconsistencies across the
states with regard to, for example, whether the state recognizes a post-mortem right,8 the
term of post-mortem rights,9 the statute of limitations for bringing a claim,10 and the
different tests for potential defenses.11
III.

SOCIAL MEDIA AND THE RIGHT OF PUBLICITY: NOT BUSINESS AS
USUAL, BUT NOT GOING OUT OF BUSINESS

By operating as commercial platforms for their users’ identities, online social
networks and other social media applications clearly implicate the right of publicity and
furthermore, publicity laws already in place stand poised to address the novel legal issues
arising from these technological innovations. Still, the rise of social media does not mean
business as usual for right of publicity claims. First, new types of claims have been and
will continue to be filed, simply because, for example, it was not possible to
“Twitterjack”12 someone ten years ago. Furthermore, different elements of a right of
publicity claim have and will continue to become more contested. The element of
identifiability can vary drastically from state to state,13 and has thus become a source of
debate with regard to the appropriate expansiveness of this factor in traditional media
contexts such as television commercials.14 However, in the context of social media, the
use of someone’s profile picture from Facebook or the act of assuming a celebrity’s name
on Twitter meets even the most narrow test for whether the use identifies an individual.
Instead, with the multitude of users turning to these platforms to express themselves,
quickly clicking “I Agree” to extensive use contracts, the factors of commerciality and
consent are becoming more contested in publicity rights cases implicating the social
media platforms themselves as well as individual and commercial social media users.
A.

“I Agree”: Blanket Terms of Use and Implied Consent

The proposed settlement in Fraley v. Facebook, Inc., the class action suit against
Facebook for its Sponsored Stories feature,15 reflects Facebook’s most recent privacy
debacle.16 Directly implicating the right of publicity, this suit demonstrates that the
contractual issue of consent, in the context of a social media platform’s agreement terms,
is a necessary and contentious prerequisite to an actionable right of publicity claim.
Furthermore, the proposed settlement hints at both the future for terms of use agreements
on other social networking sites, and also the form that right of publicity litigation may
increasingly take to ensure this transition to more reasonable contractual agreements.
1.

Sponsored Stories

On January 25, 2011 Facebook launched the Sponsored Stories feature on all its
members’ pages.17 The feature was set up as opt-out only and had been automatically
enabled for all members.18 Sponsored Stories functioned by creating customized paid
advertisements, starring its own users, based on the user’s activity on the site. For
example, if John Doe “liked” Wal-Mart, anyone within his network of “friends” might
see his profile picture featured underneath a Wal-Mart logo on the right side of the
page—the portion where advertisements appeared.19 Described as “a trusted referral” and
thus dubbed “the Holy Grail of advertising” by Facebook founder and CEO Mark
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Zuckerberg,20 the plaintiffs who filed a class action suit against Facebook based on
Sponsored Stories instead described this feature as, “‘a new form of advertising which
drafted millions of [Facebook members] as unpaid and unknowing spokespersons for
various products,’” and thus, as a violation of their rights of publicity.21
Facebook had clearly used its members’ names and pictures. Furthermore, the
plaintiffs were able to point to statements made by Facebook’s CEO Mark Zuckerberg
and its COO Sheryl Sandberg that friend endorsements have more than double the value
of a generic advertisement, with much of Facebook’s revenue coming in the form of
advertisements.22 Therefore, the plaintiffs could prove they had been identified and that
the use of their identities benefitted Facebook commercially—commercial gain of which
the plaintiffs themselves were being deprived. Facebook, however, contended that the
right of publicity claim could not stand because the use was authorized: the users agreed
to Facebook’s Terms of Use when they initially joined, could control who saw the
content based on their privacy settings, could choose not to take the types of actions that
resulted in a Sponsored Story, and could opt-out on a “story” by “story” basis.23 The trial
court did not rule on whether Facebook’s terms of use constituted authorization of users’
pictures in paid advertisements, only stating that it remained a disputed issue of fact.24
The court did allow the suit to survive Facebook’s motions to dismiss.25
2.

The Proposed Settlement

Before the issue of consent could be resolved, on June 20, 2012, the parties filed a
proposed class action settlement with the court. The terms, if accepted, would force
Facebook to amend its privacy policies and pay $10 million to leading organizations in
the fields of online advertising, privacy, and safety, $10.3 million in attorney’s fees and
costs, and $12,500 to each of the three class representatives—not to mention potentially
cost Facebook over $100 million in lost advertising revenue.26 The most relevant
proposed amendments require Facebook to make clear in its terms that users are granting
Facebook permission to use their names and likenesses in Sponsored Stories.27 The
settlement agreement includes language, which Facebook must “substantially” adopt, that
more clearly implicates a license of one’s publicity rights, namely: “This means, for
example, that you permit a business or other entity to pay us to display your name and/or
profile picture with your content or information.”28 Furthermore, the proposed settlement
also requires Facebook to create a mechanism where users can opt-out of this feature
more easily by being able to determine what actions and content have been displayed in
Sponsored Stories and then control what types of actions or content they would like to
appear in Sponsored Stories in the future.29 The settlement also contains multiple
provisions for users under the age of eighteen, including the requirement that Facebook
further develop its Family Safety Center to explain how advertisements on Facebook
work.30 Facebook must make the proposed changes within six months of the settlement
and, in order to ensure more informed consent among users, must keep the changes in
place for two years.31 It remains to be seen whether the court will approve these terms.
3.

Terms of Use and Consent Going Forward

The proposed settlement does not eliminate the Sponsored Stories feature
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altogether; instead, it makes Facebook’s terms more transparent and therefore user
consent more explicit. Still, a 2006 survey found that the twenty-three percent of
Facebook users who had actually read the site's privacy policy were not more likely to
understand the implications of the terms.32 This, combined with Facebook’s track-record
of rolling out new privacy-infringing features with less than visible notice to its users, 33
leaves the issue of whether this type of commercial use is authorized unsettled. If the
settlement is accepted, users will gain a small victory in enforcing their publicity rights
with regard to this particular Sponsored Stories application; however, the waters of
consent and use agreements more generally remain muddy and without any clarifying
precedent.
Take, for example, Illinois’ Right of Publicity Act, which requires you obtain
written consent from the individual whose image or likeness you are utilizing for your
commercial gain.34 Does a single click on a box constitute written consent to pages of
terms? At least one court suggests that a click can constitute written consent,35 with many
courts holding that these types of click through agreements more generally are valid as
consent, so long as users have notice that the click constitutes acceptance of these
specific terms.36 However, the more relevant question in the Fraley case consisted of
whether that single click continues to constitute consent after Facebook amends its terms
in order to profit from the newest, potentially privacy infringing, application. Facebook is
only required to provide notice of amendments on their Site Governance Page and must
allow users to comment on these changes.37 Unless users have “liked” the Governance
Page, they would likely not receive any notice of the changes on their own Facebook
pages, nor are they required to review or re-accept the new terms, aside from their
decision to continue using Facebook. Most courts today evaluate these types of
agreements on the basis of notice: if it is not clear that the user is indeed accepting certain
terms, where these terms are onerous to access or find, consent may be vitiated.38
However, some courts hold that so long as users are on notice, even constructive notice,
of the terms they are agreeing to either in proceeding to a site or in clicking an “I Accept”
box, consent is valid and an enforceable contract is formed.39 Facebook users are required
to take further steps in order to determine if the terms have changed or to receive actual
notice when the terms change. However, a court may charge users with being on
constructive notice of these amended terms given their initial consent to terms that were
easily accessible wherein it was clear that proceeding constituted acceptance of the terms,
one of which included how Facebook could make amendments. As cases like Fraley v.
Facebook are settled out of court without precedential holdings, the answers to these
questions about consent—although at their core contractual—remain dispositive factors
for contention in any right of publicity claim.
Still, even without a binding precedent on the matter, the proposed settlement
demonstrates a trend in users demanding more reasonable terms, more transparency, and
more direct control over applications that threaten to infringe their publicity rights. In the
past, Facebook users have resorted to virtual protests in response to privacy changes that
expanded Facebook’s ability to use an individual’s information.40 Fraley demonstrates
that a class action suit—brought within the purview of publicity laws already in place—
can be an effective way to alter how social media platforms interact with their users’
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information. As right of publicity suits based on social media platforms enter a new
frontier in complex litigation, issues such as class certification arise as new factors
litigants must consider and be prepared to address. Furthermore, this trend will be
relevant for sites that have mimicked Facebook-like terms of use agreements or used
similar programs to generate advertisements based on user content in an opt-out only
fashion.41 The desire to avoid losing millions in a class action may encourage more
expansive and faster change than user protest on its own could generate; however, it
could also result in terms that mandate arbitration and even waive the right to class-wide
arbitration.42 Still, it is important to note that, if the settlement is accepted, over 900
million active Facebook users’43 publicity rights will be better protected and
improvements on other platforms may occur because of the structure of publicity laws
already in existence.
B.

Right of Publicity Actions Against Individual Social Media Users

The social media conglomerates themselves are not the only potential infringers
in these new forums. Because social media platforms allow users to easily share
information and create unique content, these platforms also facilitate a user's ability to
share information while assuming the identity of another individual without his or her
consent, namely in the form of fake profiles or false submissions. Armed with little more
than an email address, a user can create a dating profile for his roommate as a joke or a
fake Facebook profile for a celebrity as a parody. Although this activity on social
networking sites involves the use and appropriation of another’s identity, the commercial
nature of this use becomes a crucial factor when individuals seek to invoke their publicity
rights in these forums. Without a commercial component, the right of publicity would not
be implicated, although the right of privacy may be.44 Furthermore, aside from needing to
prove the use is commercial and thus harms an individual's publicity rights, a range of
defenses may also prevent a right of publicity claim in the name of ensuring freedom of
expression under the First Amendment, or, due to immunities under the Communications
Decency Act.
1.

The Issue of False Submissions

Social media sites are easy to join. When Twitter first launched in 2006, one
needed little more than an email address to create and assume any “handle” still available
and begin tweeting.45 This meant there was little means of verification to determine
whether @BillClinton was the real Bill Clinton. Within two years of launching, Twitter
instituted a system wherein it began verifying the accounts of celebrities, politicians, and
corporate entities—namely those particularly vulnerable to fake accounts.46 However,
fake celebrity accounts still abound.47 In 2009, a fake account for then St. Louis
Cardinals manager Tony La Russa prompted a much-publicized suit implicating a claim
of, among other things, a violation of his publicity rights based on a Twitterjacking that
used both his name and his likeness (in the form of La Russa's picture taken after an
arrest for driving under the influence).48 Although La Russa made statements implying
that Twitter had settled the suit out of court,49 La Russa reportedly withdrew the suit,
without Twitter paying money to him.50
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The fate of La Russa’s lawsuit, at least with regard to the alleged violation of his
publicity rights,51 demonstrates the potential difficulty in succeeding on a right of
publicity claim based on new forms of expression in social media, even if they clearly
utilize an individual’s name or likeness. First, La Russa may have faced difficulty
proving that a fake Twitter account with only a handful of tweets, four followers, and no
apparent commercial purpose or intent was a commercial use of his name or likeness that
harmed his publicity rights.52
2.

The First Amendment

Along these lines, La Russa would likely have met with the affirmative defense
that the account was protected on First Amendment grounds.53 The First Amendment is
an affirmative defense to right of publicity claims if the use is an artistic rendering (based
on a variety of tests that different courts use, including, for example, a transformative use
test54 and a balancing test55), the use is a parody or critical comment,56 or the use is
political, newsworthy, or factually based.57 The First Amendment enables Twitter
followers to enjoy the tweets of such parodies as @chuck_facts or @notzuckerberg. In La
Russa’s case, the fake account explicitly stated in the user profile: “Bio parodies are fun
for everyone,” contained tweets referencing La Russa’s arrest, and listed La Russa's
website as the homepage for Mothers Against Drunk Driving58— factors that likely
would have weighed in favor of finding that the Twitter handle was being used primarily
to parody the former manager as opposed to appropriating his identity in a commercial
manner. Furthermore, La Russa's publicity claims may have been quickly dismissed
under a state-based Anti-SLAPP statute (where SLAPP stands for "strategic lawsuit
against public participation"59), which provides an expedited process for dismissing
claims involving the right of publicity or other laws if they are essentially brought to
suppress speech and are without merit. Under the Anti-SLAPP statute in California,
where La Russa filed his claims, a special motion to strike will be granted if the
defendant shows her acts arose from activity protected by the First Amendment or
equivalent rights under the California Constitution and, if that burden is met, if the
plaintiff cannot show that it has a probability of prevailing on its claim.60
3.

The Communications Decency Act

Additionally, because he named Twitter as the defendant in the suit, La Russa
would have run into the implications of the Communications Decency Act (“CDA”) on
state right of publicity claims. The CDA states that “‘[n]o provider or user of an
interactive computer service shall be treated as the publisher or speaker of any
information provided by another information content provider,’ and expressly preempts
any state law to the contrary.”61 Under the CDA, service providers that merely transmit
content created by others are potentially immune from liability arising from their users’
actions.62 However, this immunity that interactive computer service providers (ICSPs),
such as Twitter, benefit from is limited by a provision that indicates the statute cannot
limit or expand an intellectual property right.63 The statute fails to define what
“intellectual property right” means and there is currently a circuit split over whether,
under the CDA, Twitter would be liable only for infringement of federal intellectual
property rights, or instead, also be liable for its users' infringement of state-based rights,
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such as the right of publicity.64 La Russa’s suit was filed in a California state court and
the Ninth Circuit has interpreted the CDA to mean that ICSPs such as Twitter are
immune from state law intellectual property claims.65 With the actual impersonator likely
judgment-proof, La Russa’s state-based publicity claim may therefore have been a nonstarter.
4.

A Sign that Current Right of Publicity Laws are Working

Given the potential affirmative defenses of the CDA and the First Amendment,
combined with the difficulty of demonstrating a fake Twitter account constitutes
commercial use, it is unlikely this particular social media trend on the whole will be a
ripe area for publicity rights claims. However, there are still particular circumstances
wherein Twitterjacking could implicate publicity rights. Last year, a federal court in the
Northern District of Illinois decided Maremont v. Susan Fredman Design Group, Ltd.,
the first decision to implicate Twitter and the right of publicity.66 In Maremont, the
plaintiff was employed as the director of marketing, public relations, and e-commerce at
an interior decorating company.67 In that capacity, she wrote blog posts for the
company’s website, posting links to these stories on her personal Twitter and Facebook
accounts.68 After the plaintiff was in a car accident that prevented her from writing the
promotional blog posts, co-workers began writing the blogs and continued to tweet the
links from the plaintiff's personal Twitter account.69 The plaintiff then sued the company
for, among other things, violating her right of publicity by assuming her Twitter
account.70 Addressing the topic briefly, the court held that her right of publicity had not
been violated because she could not prove “appropriation” of her name or likeness—a
necessary element under Illinois’ Right of Publicity Act.71 Instead, the court held that
because the co-workers stated in their initial tweets that they were not the plaintiff, but
instead were filling in for her due to her injuries, and because the plaintiff acknowledged
and thanked her replacements once she resumed control of her Twitter account, there was
no appropriation.72
Both La Russa and Maremont’s attempted suits demonstrate potential new types
of claims implicating both social media forums and individuals’ publicity rights.
However, the availability of multiple defenses, the difficulty in proving commercial use,
and the need to be able to prove certain state-specific factors like actual appropriation
demonstrate potential hurdles to the viability of these claims. Still, the fact that these suits
failed does not demonstrate any inadequacies in current right of publicity laws. Instead,
they demonstrate that the laws, in most instances, have been drafted in ways so as not to
stifle First Amendment rights, creative speech, protected parody, or even the authorized
sharing of social media forums for promotional or commercial needs. The explosion in
social networking sites marked a frontier in more democratic media forums. The
trajectories of La Russa and Maremont’s suits demonstrate that current right of publicity
laws help ensure that users are free to continue to experiment with and innovatively
contribute content to these platforms.
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C.

The Commercial Value of Using Social Media and the Potential for
Right of Publicity Infringement

As evidenced by the previous section, social media platforms began and were first
widely adopted as a way for individual users to connect with one another and share
information and content. These platforms were not invented with businesses,
corporations, or commercial enterprises in mind as the target customer or user. However,
these types of entities have realized the potential in social media.73 This decidedly
commercial use of social media networks that revolve around identity thus creates a
greater likelihood that unauthorized commercial use of users' identities will occur.
Although the following trends in social media and media more generally—particularly as
taken up by businesses and corporations—have not yet appeared in complaints, they
demonstrate the potential for extensive future litigation on the infringement of publicity
rights.
1.

Pinning

Pinterest was launched in 2010 and allows users to “pin” images to boards, share
these boards, and follow or comment on other users' boards.74 A collection of digital
collages of sorts, Pinterest raised some eyebrows when users realized the blanket
indemnification clause making the individual user liable for infringement of any
intellectual property right, including copyright or trademark infringement, and also
infringement of an individual’s right of publicity.75 Unlike Facebook and Twitter where
most content is user-generated, the majority of Pinterest photos are not created by users
nor are they part of the Creative Commons, such that the potential for copyright and
trademark infringement abounds.76 However, this latest visual trend in social media also
has the potential to implicate the right of publicity. Take, for example, a picture featuring
a woman in a wedding dress that another user has “pinned” to one of her boards. If that
user is a bride-to-be pinning the picture to a board dedicated to planning her wedding, it
would be difficult to prove commercial intent or that the publicity rights of the featured
individual had been damaged. However, if the user is instead a commercial entity, for
example a bridal boutique, the intended use might indeed be for commercial purposes,
where the featured individual’s publicity rights have been infringed. Therefore, as
Pinterest becomes not only a forum for the everyday user’s creative collages, but also, a
vehicle for corporate entities and commercial enterprises to partake in social media
promotions through pinning and re-pinning,77 these types of users especially must be
aware of the risk that any pin has the potential to infringe on publicity rights.
It is worth noting that Pinterest—a forum based around visual images that most
users do not own or generate—also creates the potential for a state right of publicity
claim to be preempted by federal copyright law. When analyzing a copyright preemption
claim in a right of publicity case, courts typically determine whether the identity is (1)
fixed in a tangible medium and within the subject matter of copyright as defined in
Section 102;78 and (2) equivalent to the general copyright protections set out in Section
10679 of the Copyright Act. Even if there is no "express preemption" under this test, the
court may still consider if federal copyright law impliedly preempts the state right of
publicity claim, for example if the plaintiff's publicity claim is an attempt to prevent the
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defendant from fully exercising his or her copyright.80 Consider again the example of the
photograph featuring the woman in a wedding dress. If the photographer holds the
copyright, but the photograph is re-pinned by a bridal boutique without permission from
either the photographer or the featured woman, the woman's claim would likely not be
pre-empted even though it is fixed in the form of a photograph, given that the woman
featured has no rights under the Copyright Act and is not seeking to prohibit the
photographer from full exercise of the copyright. 81 The specific circumstances of each
pin will therefore determine the potential for publicity rights infringement, and
furthermore, the possibility that a viable right of publicity claim will be preempted on
federal copyright grounds.
2.

#UnauthorizedEndorsementsViaHashtag

Aside from the line between commercial and non-commercial use with regard to
visual appropriation on Pinterest, the unique forms of communication that have
developed on Twitter also present the potential for violations of individuals’ publicity
rights. The use of the hashtag (#), followed by any keyword or phrase (without any
spaces), has become a way to efficiently communicate a specific topic or theme within a
tweet. Twitter compiles the topics that are trending based on the most often hashtagged
words or phrases and allows users to search for topics via hashtag. Certain fan bases have
organized concerted efforts to help their favorite celebrity become the top trending topic
on Twitter.82 The ability to combine a hashtag with a specific phrase and thereby
potentially attract more attention to your tweet has the potential to implicate publicity
rights if that phrase consists of an individual’s name and the tweet originates from a
commercial entity seeking to profit from the use of someone’s identity within that
tweet.83 For example, suppose a local Miami restaurant that did not have an endorsement
deal with LeBron James tweeted: “People who love our new product, like #LeBronJames,
are champions.” The tweet clearly identifies Lebron James by name wherein a legitimate
contractual endorsement of this new product would be of commercial value. Although
this type of claim has yet to arise in a reported case, and although the sheer number of
tweets might make this type of potential violation difficult to police, this new means of
communicating presents the potential for unauthorized endorsements—provided they are
used in a commercial manner and not protected under the previously discussed defenses.
3.

The Third Dimension

Finally, it appears that the right of publicity has moved beyond the pictures of
Pinterest and the words hashtagged on Twitter and into the third dimension. Although not
related to a social media platform, the use of holograms or similar visual images clearly
implicates an individual’s publicity rights—particularly when that individual is deceased
and therefore more likely to be appropriated without his or her permission. In April of
2012, the deceased rapper Tupac Shakur was resurrected to perform on stage at the
Coachella Music Festival alongside Snoop Dogg and Dr. Dre.84 Although the drafters of
the current publicity laws likely could not have foreseen this trend,85 the existing laws are
still capable of addressing the right of publicity issues this trend creates. As they stand
today, a majority of state statutes and common law would recognize that, in order to
place a famous decedent's image on stage at a paid venue, his estate must grant
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permission for the use of his likeness,86 and absent this permission, would be entitled to
injunctive relief and damages—thus ensuring an individual's publicity rights in even
these non-traditional forms of media.
IV.

PRACTICAL TIPS

Although they may not be ready to invest in holographic technology, businesses
and corporations are eagerly entering the social media arena. There are proactive
measures these entities should consider taking in order to limit the possibility of
infringing on individuals' publicity rights. First, corporate policies should be set for all
those engaging in social media applications on behalf of the corporate or commercial
entity. The individuals tasked with creating a buzz in 140 characters or piquing
consumers' interests through pins likely will not be lawyers, and further the
communications themselves, given the speed and frequency with which they are
disseminated, may not be cleared by the legal department in advance. Therefore, it is
imperative to ensure that the social media team is aware of the potential legal
implications lurking in every hashtag or re-pin.
The legal team itself must also be prepared to address the implications of social
media in their contractual negotiations. Although not all state laws require it, best
practices would suggest that consent from users granting publicity rights be in writing,
particularly given the interstate nature of social media. Along these lines, companies
should not leave potential claims to the chance of today's patchwork of state publicity
laws, instead including choice of law provisions within all endorsement contracts.
Furthermore, contracts must now address the wider scope of media forums available.
Companies should receive explicit consent to use an individual's identity on each of these
forums, with explicit terms regarding the goods and services that can be associated with
that individual, for example on a pin board or in a tweet or status update.
Finally, with regard to promotions geared toward individual consumers and social
media users, companies should have in place procedures to ensure informed consent
through agreements that have clear terms of use, which users can easily access and
plainly understand as a license of their publicity rights. If, for example, a company wants
to rely on a forum selection clause in an agreement, the user should easily be able to
access those terms and understand that proceeding further constitutes acceptance of those
terms. Furthermore, companies should consider incorporating verification procedures into
their promotional campaigns in order to prevent false submissions and the potential
publicity infringement issues arising from these submissions. Companies need to be
prepared to take down false submissions as soon as they are alerted to them. On the
whole, these types of proactive measures can help ensure a social media presence that
increases profitability, not liability.
V.

CONCLUSION

The cases, settlements, failed claims, and potential claims discussed demonstrate
that, to a large degree, the current state-based right of publicity laws are capable of
addressing the new legal challenges brought on by the dominance of social media,
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although some gaps remain. Facebook may soon be more transparent with informing its
users that they are licensing their right of publicity, expressions on the latest social
network will continue to flourish, and companies will likely be more cognizant of the
risks of infringement when joining the masses on these online forums. However, as right
of publicity claims become centered on social media, so too do they become filled with
federal issues such as constitutional defenses, statutory immunities, and the unbounded
nature of social media sites themselves. The current state-based publicity laws offer a
patchwork of rights that are improving, but that still leave individuals more vulnerable to
right of publicity infringement within the sphere of social media. The companies looking
to benefit from their own involvement in social media must therefore be more aware of
the variances in the law and be proactive in setting the terms for how they participate
online and interact with both their celebrity endorsers and individual customers in the
ever-expanding web of available social media outlets.
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